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INTRODUCTION 


The document which follows is the English version of an address 
prepared by Mr. Miyaoka and read in French before the Société 
de Législation Comparée at its meeting held in Paris on November 
20, 1924. Mr. Miyaoka was addressing a body of European jurists, 
but since in this country there is no general and accurate knowledge 
regarding the law of Japan as to the right of Japanese to expatriate 
themselves or as to the right of foreigners resident in Japan to hold 
land, his exposition cannot fail to interest the people of the United 
States. 

Mr. Miyaoka speaks with the authority of an international lawyer 
of distinction who, in the summer of 1918 as the invited representa- 
tive of the Bar of Japan, addressed both the American Bar Associa- 
tion and the Canadian Bar Association on the occasion of their 
respective annual meetings.‘ During the summer of 1924 Mr. 
Miyaoka again visited the United States and Canada and was the 
guest of the American Bar Association. It was on his return journey 
to Japan through Europe that he prepared in Paris the address 
which follows, although time did not permit him to remain in Paris 
to deliver it in person. 

It will be recalled that in 1917 the Imperial Japanese Mission, 
headed by the distinguished statesman, Viscount Ishii, visited the 
United States. At a luncheon given in New York in honor of this 
Mission on October 1, 1917, Mr. Elihu Root made the following 
statement. He said:? 

“‘For many years I was very familiar with our own de- 
partment of foreign affairs, and for some years I was spe- 
cially concerned in its operation. During that time there 
were many difficult, perplexing, and doubtful questions to 
be discussed and settled between the United States and 
Japan. During that time the thoughtless or malicious 
section of the press was doing its worst. During that time 
the demagogue, seeking cheap reputation by stirring up 

1See Publication No. 16, Division of Intercourse and Education, Carnegie Endowment 


for International Peace, November, 1918. 
2International Conciliation No. 124, March, 1918, pp. 103-104. 
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the passions of the people to whom he appealed, was doing 
his worst. There were many incidents out of which quar- 
rels and conflict might have arisen; and I hope you will all 
remember what I say of them: I say that during all that 
period there never was a moment when the Government of 
Japan was not frank, sincere, friendly, and most solicitous, 
not to enlarge but to minimize and do away with all causes 
of controversy. No one who has any familiarity at all with 
life can be mistaken in a negotiation as to whether the one 
with whom he is negotiating is trying to prevent or trying to 
bring about a quarrel. That is a fundamental thing that 
you cannot be mistaken about. And there never was a 
more consistent and noble advocacy of peace, of interna- 
tional friendship, and of real good understanding, in the 
diplomacy of this world, than was exhibited by the repre- 
sentatives of Japan, both here and in Japan, during all 
these years in their relations to the United States. I wish 
for no better, no more frank and friendly intercourse be- 
tween my country and any other country than the inter- 
course by which Japan in those years illustrated the best 
qualities of the new diplomacy between nations, as dis- 
tinguished from the old diplomacy between rulers.” 


This statement by a former Secretary of State of the United 
States who also, while Senator, served upon the Committee on 
Foreign Relations, is of interest now in view of the discussion that 
has recently taken place both in the United States and in Japan 
consequent upon the preparation and passage of the American 
Immigration Act of 1924.4! In no small degree this discussion is 
colored by the suspicions and resentments that naturally result 
when there is a lack of understanding of the national rights and 
national customs of both countries. Mr. Miyaoka has in this paper 
helped to clarify some points of the law of Japan which are important 
and significant, and his address is a contribution toward that frank 
presentation of views which is essential if there is to be an intelligent 
understanding of a complex and difficult international situation. 


NICHOLAS MuRRAY BUTLER 
New York, December 31, 1924 


1The full text of this Act together with an analysis of it was published in International 
Conciliation, No. 202, September, 1924. 
C4] 
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THE JAPANESE LAW OF NATIONALITY 
AND 
THE RIGHTS OF FOREIGNERS IN LAND UNDER THE 


LAWS OF JAPAN 
By TsuNEJIRO MIYAOKA 


I have the honour to lay before you a report on the provisions 
of the Japanese law of nationality with such historical background 
as might make the subject at once intelligible and interesting. It has 
also seemed to me that in view of the wide-spread misapprehension 
on this subject as well as on the rights of foreigners in land in Japan, 
those two subjects might with advantage be discussed together. 


GENERAL HISTORICAL SURVEY 


The law, the provisions of which I wish to explain to you, is the 
Japanese law N° 66 of the year 1899. En passant, it may be ob- 
served that Japanese statutes or “acts of parliament,” are known 
as law N° so and so of such and such year. A new serial number is 
started with the advent of every new year. Several amendments 
were introduced into that law by law N° 27 of 1916, but law N° 66 
of 1899 as so amended is called the Law of Nationality of 1899. The 
original law of 1899 was promulgated on the 16th of March and 
came into operation from April 1st of that year. It is erroneous to 
suppose that until that law was enacted there was no law of na- 
tionality in Japan, for no nation can exist without some rules by 
which the question as to who are nationals and who are not can be 
determined. It is true there was no comprehensive statute dealing 
with the conditions, the acquisition and loss of nationality, but just 
as the Common Law of England existed before the decisions of 
judges made clear what such laws were, there were some definite 
juridical conceptions by which the national status of a Japanese 
was determined, and a statute promulgated—if I remember cor- 
rectly—in the year 1873, enunciated those conceptions in some 
very definite manner. I am much handicapped by the fact that I 
am not carrying with me books containing statutes that have been 
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repealed and are no longer in force. A historical survey, quite 
accurate in detail, is therefore impossible for me to make, but this is 
a subject which has so long claimed my attention that I feel safe in 
discussing the provisions of the laws that antedated the enactment 
of the Law of Nationality of 1899. 


ACQUISITION OF NATIONALITY BY BIRTH, 
ADOPTION OR MARRIAGE 


The law of 1873 declared,—and I wish to reiterate that there may 
possibly be an error of a year or two when I say ‘“1873”’,—that a 
foreign woman marrying a Japanese becomes a Japanese subject and, 
on the other hand, a Japanese woman who marries a foreigner ceases 
to be a Japanese subject. So far as Japan was concerned that law 
presumed that the wife would acquire her husband’s nationality. 
In Japan the law of marriage which creates the relation of husband 
and wife is closely related to the laws governing the relation between 
the house-head of a family and the members thereof. The Japanese 
family is a patriarchal institution in which not only the relation of a 
father and a mother to the child, but the relation between the man 
or woman who is the house-head to the members under his or her 
paternal authority, has to be considered. Thus Article 732 of the 
Civil Code of Japan provides that all relatives of a house-head 
who are in that house, as well as their consorts (that is wives or 
husbands of the members of the family) are members of the same 
house. The “‘house,’’ as used in the family law of Japan, does not 
mean the architectural construction. It means the institution called 
the “house.”” Thus Article 733 of the same Code provides that a 
child enters the house of his or her father, and that a child whose 
father is unidentified enters the house of its mother. The relation 
of a father to a child is determined by Article 820 of the same Code 
which declares that a child conceived by a wife during the time mari- 
tal relations exist shall be presumed to be the child of the husband. 
The relation of father and son is one thing. The question as to the 
family to which the child belongs as a member is another question. 
The husband referred to in Article 820 of the Civil Code may not 
be the head of the family himself, he may be a member of his father’s 
or his grandfather’s family, or of his elder brother’s family. In that 
case, the husband not being the house-head of the family the law 
must necessarily state into what family the child does enter; and 
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Article 733 declares that a child through his birth becomes ipso jure 
a member of that family to which his father belongs. Article 735 of 
the Civil Code of Japan makes an exception to the rule that a child 
enters the family of his father, for illegitimate children, even though 
recognized by the putative father, will not be permitted to become 
members of his family when the house-head refuses to give his con- 
sent. The second paragraph of the same article provides that an 
illegitimate child who is not permitted to enter the family of the 
father enters its mother’s family. The third paragraph provides 
that when an illegitimate child is unable to enter into its mother’s 
family then that child establishes a family of its own. Similarly the 
third paragraph of Article 733 provides that a child whose father 
as well as the mother is unknown establishes a house of its own. 
Japan is patriarchal and there is no one who is not a member of some 
family. If a child cannot enter its father’s or mother’s family, then 
an independent family is necessarily created, for there is no man or 
woman without a “house”’ in the sense that word is used in the 
family law of Japan. 

We may say that there are three different kinds of marriages in 
Japan, though, viewed as a contract by which the relation of husband 
and wife is created, all the three forms of marriage have precisely 
the same legal effect. The difference in the legal effect of the three 
forms of marriage lies in the relation created by marriage between 
the house-head and the bride or the bride-groom. Suppose that a 
girl is herself the house-head of a family and her marriage takes 
place according to that form which is called the incoming-husband’s 
marriage. In that case, the husband enters into the wife’s family, and 
he would himself become the house-head of her family, except when 
the parties on entering into marriage have made a clear declaration 
of their intention that the wife shall continue to be the house-head 
of her family (Article 736 of the Civil Code). 

Article 837 of the Civil Code of Japan provides that a person 
who has arrived at the age of majority, which is twenty years, may 
adopt another as his or her child. Article 839 provides that a person 
who has in his own family a son who is his presumptive heir shall 
not be allowed to adopt a male as his son, except in case the object 
of adoption is to make the adopted son the husband of his daughter. 
If A, the house-head, has a son B who according to law is the presump- 
tive heir, he shall not be allowed to adopt a male as his son, except 
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when the object of adoption is to make the adopted son the husband 
of M or N who are his daughters. If a man has no son but daughters 
only, then he may adopt a male to become the husband of either 
one of his daughters. Such marriages are called ‘‘adoption-and- 
marriage.” We therefore see that the husband not only acquires 
his wife’s family membership in that form of marriage which is 
called the incoming-husband’s marriage, but also in case of adoption- 
and-marriage. It is these circumstances that have given some 
foreigners the impression that in Japan a husband acquired the status 
of a member of the wife’s family. These, however, are exceptional 
forms of marriages. In the greater majority of the cases of mar- 
riage in Japan, as elsewhere, the “man taketh a wife unto himself.” 

Article 788 of the Civil Code of Japan which deals with the effect 
of marriage declares in the first paragraph that a wife by marriage 
enters into the family of her husband, but the second paragraph of 
the same article proceeds to declare that in case of marriage by way 
of incoming-husband as well as in case of adoption-and-marriage, 
the husband enters into the family of his wife. The second para- 
graph, of course, is the proviso dealing with special cases as dis- 
tinguished from the more general cases provided for in the first 
paragraph. 

This much digression from the subject of my address has been 
found necessary in order to make the provisions of the Law of 
Nationality of 1873 intelligible to you. I have already stated that 
that law provided that a Japanese woman marrying a foreigner 
loses her Japanese nationality. The same law not only provided 
that a foreign woman who marries a Japanese subject acquires 
Japanese nationality, but that a foreigner who becomes the in- 
coming-husband of a Japanese woman or has beer adopted as a son 
by a Japanese to become the husband of a daughter shall acquire 
Japanese nationality. To the extent of determining the nationality 
of a Japanese woman who marries a foreigner, of a foreign woman 
who becomes the wife of a Japanese, and of a foreign man who 
becomes the so-called incoming-husband of a Japanese woman, or 
becomes an adopted son of a Japanese through marriage, the law 
of 1873 clearly enunciated the juridical conceptions of the Japanese 
people on the subject of nationality. Now the question remains 
as to what the general law of Japan relating to nationality was at 
that time or prior to 1873. 
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In my address delivered before the Canadian Bar Association in 
1918,! I quoted remarks of Baron Hozumi’ from his highly instructive 
work entitled ‘Ancestor Worship and Japanese Law” in which that 
learned jurist describes the fundamental principle of the Japanese 
Government as theocratico-patriarchal-constitutionalism. He main- 
tains that the Government is theocratic because “the Emperor 
holds the sovereign power not as his own inherent right but as an 
inheritance from his divine ancestor.’’ As “the Emperor rules over 
the country as the supreme head of the vast family of the Japanese 
nation,’”’ he maintains the Government is patriarchal. In a country 
where a nation is regarded as one vast family composed of smaller 
families, the conception of sovereignty and allegiance as the bond 
subsisting between the sovereign and the people is even more per- 
sonal than in those countries of Europe where laws are based on what 
you call “the Civil Law.” The Anglo-American conception of the 
relation between the sovereign and the subject or citizen is geo- 
graphic. A person born in England was always regarded as an 
Englishman. On the continent of Europe that idea was never 
adopted, as a matter of general principle. The Japanese law 
which was the product of a patriarchal form of society naturally 
regarded a child born of Japanese parentage, wherever born, as a 
Japanese subject. Similarly a child born in Japan of foreign parent- 
age was regarded as of foreign nationality and followed that of its 
father. If the child was illegitimate and not recognized by the 
father, and the mother was a Japanese, the child followed the 
mother’s nationality. 

Therefore the provision of the Japanese Law of Nationality of 
1873 and the more complete law of 1899 did not materially change 
the fundamental principles of the Japanese law of nationality. 
Those enactments only made clearer the application of the im- 
memorial usage to certain specific cases resulting from the advent of 
foreigners in Japan. I wish it to be understood that whenever 
I name an article of law without designating the law itself, I am re- 
ferring to an article contained in the Law of Nationality enacted in 
i899. Article 1 provides that a child whose father is a Japanese at 


1 See Publication No. 16, Division of Intercourse and}Education, Carnegie Endowment 
for International Peace, November, 1918. 

2 Baron Hozumi was the rédacteur en chef of the Japanese Law of Nationality of 1899 
and of the amendments thereto of 1916 when they were drafted and discussed in the Jap- 
anese Codification Commission. Professor Saburo Yamada, now dean of the law faculty 
of the Imperial University at Tokyo was the assistant drafter. 
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the time of his or her birth is a Japanese, and that in the case the 
father died before the child’s birth but was a Japanese at the time 

* of his death, then the child is a Japanese. Article 2 provides that 
even in the case where at the time of the child’s birth his or her 
father had lost Japanese nationality, the child would still be a 
Japanese if the cause of the loss of Japanese nationality was divorce 
from his wife or cessation of the relation of adopted father and son 
and if at the time of the conception of the child the father had 
Japanese nationality. The only cases in which the principle of 
territorial sovereignty is applied in that law are those provided for 
in Article 4. In cases where both father and mother are unknown 
and the child was born in Japanese territory, as well as in cases where 
both the father and mother have no nationality, the Japanese law 
regards the child born within Japanese territory as a Japanese sub- 
ject. Article 5 provides the following cases of the acquisition of 
Japanese nationality by foreigners: 


1. When a foreign woman has become the wife of a 
Japanese subject. 

2. When a foreign man has become the incoming-hus- 
band of a Japanese woman who is a house-head. 

3. When a child has been recognized by the father or 
the mother who has Japanese nationality. 

4. When a foreigner has become an adopted son of a 
Japanese subject. 

5. When a foreigner has been naturalized as a Japanese 
subject. 


In this connection the provision of Article 19 of the law of na- 
tionality is interesting. That article provides that a person who has 
acquired Japanese nationality by marriage or by adoption into a 
Japanese family shall not lose his acquired nationality even though 
there is subsequent divorce or cessation of adoption, except in cases 
where such person re-acquires foreign nationality. 


NATURALIZATION 


The first paragraph of Article 7 of the law of nationality provides 
that foreigners may be naturalized with the permission of the Minis- 
ter of State for Home Affairs; and the second paragraph enumerates 
the conditions the absence of any one of which should prevent the 
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Minister of State for Home Affairs from granting naturalization to 
an alien. The conditions are as follows: 


1. That the applicant for naturalization shall have had 
domicile in Japan for a continuous period of not less than 
five years. 

2. That he shall be at least twenty years of age and 
that he shall be under no disability according to the law 
of his nationality. 

3. That he shall be of good moral conduct. 

4. That he shall have property or be possessed of neces- 
sary skill or learning in some trade or profession that would 
enable him to earn an independent living. 

5. That he shall either be without any nationality or 
that the laws of his nationality should provide for the loss 
of his nationality upon acquisition by him of Japanese 
nationality. 


The foregoing are the conditions which apply equally to a man 
or a woman, but Article 8 provides that the wife of a foreigner shall 
not be permitted to be naturalized except when she is naturalized 
together with her husband. Articles 9, 10 and 11 make the conditions 
for naturalization easier in case of a foreigner whose father or mother 
was a Japanese, or who has married a Japanese woman, or was born 
in Japan, or has resided in Japan for a period of more than ten 
years, and also in case of a foreigner who has rendered special meri- 
torious service to the Empire of Japan. 

Article 13 provides that the wife of a person who acquires Japanese 
nationality also acquires the same except in cases where according 
to the law of the wife’s nationality her allegiance is not changed by 
the acquisition of a new nationality by her husband. Article 14 
provides that in case the wife does not acquire Japanese nationality 
in consequence of the provisions of Article 13, she may be naturalized 
herself even though she may not satisfy all the five conditions set 
out in Article 7. Article 15 provides that children of a foreigner who 
acquires Japanese nationality shall, in the absence of contrary pro- 
vision in the law of their own country become Japanese together with 
the father or mother, as the case may be, provided that such children 
are minors according to the law of their nationality. 

I have already stated that the basis of Japanese social structure 
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is the family,—family in its broadest sense. The idea of a family 
composed of different nationalities is foreign to the Japanese con- 
ception of a homogeneous “house.’”’ In view of modern legislation in 
Belgium, France and the United States of America, relating to the 
nationality of married women, the provisions of the Japanese law 
of nationality would seem to afford material for reflection. It may 
seriously be doubted whether the modern tendency in this respect is 
in the final analysis conducive to the happiness of mankind. In the 
ardent wish to give room for free play to individualism, are not the 
nations of European civilization legislating in a manner that is 
diametrically opposed to the conservation of family? It has generally 
been supposed that the civilization of Europe that flourished in the 
19th century and is still marching forward, is the product of the 
Christian conception of husband and wife as the nucleus of a family. 
If the ties of family are weakened by modern legislation based on the 
respect for individualism, where are we going to land? Such random 
thoughts as these naturally suggest themselves when modern legis- 
lation is examined in the light of the provisions of certain juridical 
systems such as I have presented. It is precisely for this reason that 
I have thought that an article on the Japanese law of nationality 
might be of interest to you. 


LOSS OF JAPANESE NATIONALITY 


We now come to a subject on which much ignorance regarding the 
provisions of Japanese law has been manifested in connection with 
the anti-Japanese agitation in California and other Pacific coast 
states of America, namely, the question of the loss of Japanese na- 
tionality. 

Article 18 provides that a Japanese woman who has become the 
wife of a foreigner and has thereby acquired the nationality of her 
husband loses her Japanese nationality. We have already examined 
the provisions of Article 19 which in effect provides that a foreigner 
who has acquired Japanese nationality by marriage or adoption does 
not lose his or her Japanese nationality merely by the fact that the 
domestic relation which was the cause of his or her acquisition of that 
nationality has come to an end. The law preserves his or her public 
status as a Japanese national until and unless such person acquires 
again his or her original nationality. Article 20 provides that a 
person who by his or her own free volition acquires foreign nationality 
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shall lose Japanese nationality. Japanese law, therefore, not only 
recognizes voluntary acquisition of foreign nationality by Japanese 
subjects, but declares that in case a Japanese has acquired foreign 
nationality he shall ipso jure cease to be a Japanese subject. Article 
20 bis, as it now stands, provides that a person who has acquired 
foreign nationality by the fact of his birth in a foreign country may 
divest himself or herself of the Japanese nationality with the per- 
mission of the Japanese Minister of State for Home Affairs, provided 
that such person is domiciled in the country of his or her birth. 
Paragraph 2 of the same article provides that the application for 
divesting oneself of Japanese nationality may be filed by one’s 
legal representative in case one is not quite fifteen years old, and 
that in the case of a minor of fifteen years or more, or in case such 
person has been declared incompetent by a court of proper jurisdic- 
tion, he or she may file application with the Minister of State for 
Home Affairs with the consent of the legal representative or guardian. 

The concluding paragraph of Article 20 bis provides that a person 
whose application for divesting himself or herself of Japanese na- 
tionality has been accepted, ceases to be a Japanese subject. Arti- 
cle 21 of the same law provides that the wife and the children of a 
person ceasing to be a Japanese subject shall likewise lose their 
Japanese nationality in case they have acquired the nationality of 
the husband or father. Article 23 provides that a Japanese subject 
who by legitimation has acquired the nationality of his father who 
is a foreigner shall lose Japanese nationality, provided however that 
in case such Japanese so legitimized is the wife of a Japanese or has 
become the so-called incoming-husband, or has become an adopted 
child of another Japanese subject he shall not acquire foreign na- 
tionality through legitimation by his father. 

From all that I have stated it will be apparent that according to 
the Japanese law the wife and the children follow in principle the 
nationality of the husband or father. There is no difference in na- 
tionality between the children and the parents, or between husband 
and wife, so far as such discrepancy can be avoided. The ideals and 
the traditions of family life in Japan are too strong to permit the 
existence of different nationalities among members of the same 
family. The claim in California and the Pacific coast generally of the 
United States, to the effect that the Japanese Government does not 
permit the loss of Japanese nationality in case of a possible acquisi- 
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tion of American nationality by children of Japanese parentage born 
in the United States, arises from a specific provision of Article 24 of 
the same law which is a sort of corollary to the general conscription 
law of Japan. According to that law every male Japanese must serve 
in the army or the navy at certain stages of his life. To make the 
matter perfectly clear, let us give a faithful translation of Article 24 
as it stands. It reads as follows: 


“A male subject of seventeen years of age or more shall 
not lose his nationality in spite of the provisions of the six 
preceding articles, except when he has served in the army 
or the navy or when his duty to so serve shall have ceased 
to exist.” 


If the conscription law required each Japanese male subject to give 
a certain number of years of his life to naval or military service, then 
it was logical in order to carry out that requirement that no one 
was to be exonerated from that obligation by divesting himself of 
Japanese nationality. In the case of Japanese born in California 
and other parts of the United States, who according to the Anglo- 
American principle of allegiance based on territorial sovereignty, 
were Americans, Japanese law nevertheless claimed them to be 
Japanese subjects. When the so-called Japanese question became 
acute on the Pacific coast of the United States, the Japanese Govern- 
ment immediately recognized that the provisions of Article 24 of the 
law of nationality presented obstacles to the maintenance of happy 
relations between Japan and the United States. Thus a draft law 
amending that provision and other articles in the Law of Nationality 
of 1899 was introduced into the House of Peers by the Cabinet and 
would have passed both Houses of the Imperial Diet early in the 
spring of 1924 if it had not been for the fact that the House of Repre- 
sentatives was dissolved for political reasons into which it is unnec- 
cessary to enter. The recent Immigration Act of the United States 
containing clauses obnoxious to Japan and prohibiting the immigra- 
tion of Japanese, except in very limited cases, was enacted when the 
Japanese Government had already introduced into the Imperial 
Diet a law abolishing the provision under which double nationality 
was made possible. 

In the Extraordinary Session of the Imperial Diet which convened 
on June 28th, 1924, the Government introduced a draft law further 
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amending the Law of Nationality of 1899 as amended in 1916. That 
session terminated on July 18th and the press despatches from Tokyo 
have reported the passage of said amendatory law by the two 
Houses of the Diet. At the writing of this paper! it is not quite 
certain whether the law as passed was precisely the same as the draft 
law introduced into the Diet by the Government; but practically it 
may be assumed that the amendatory law as passed was the same as 
reported in the minutes of the proceedings of the House of Represent- 
atives at its session of July 9th, 1924. On that date the bill was at 
its first reading stage in that House. I believe therefore it is worth 
while to give a careful translation of some parts of the draft amenda- 


tory law: 
Article 20 bis is amended to read as follows: 

“A Japanese subject who has acquired the nationality of 
some foreign country or one of the countries to be desig- 
nated by an Imperial Ordinance, through the fact of his or 
her birth in such country shall, unless he or she declares 
the intention to retain Japanese nationality in accordance 
with the rules to be prescribed by an Ordinance of the 
Japanese Government, retroactively lose Japanese nation- 
ality from the time of his or her birth. 

“‘A Japanese who has retained his or her Japanese na- 
tionality in pursuance of the provisions of the preceding 
paragraph, or a Japanese who has acquired the nationality 
of the country referred to in the preceding paragraph 
through his or her birth in that country prior to the desig- 
nation of such foreign country by an Imperial Ordinance, 
may divest himself or herself of Japanese nationality 
if he or she so chooses, provided that such person is a 
national of the country of his or her birth and is domi- 
ciled within its territories. 

“A person who has declared the intention to divest him- 
self or herself of Japanese nationality according to the pro- 
visions of the preceding paragraph shall lose his or her 

Japanese nationality.” 
Article 20 ter is introduced into the law of 1899 by the amendatory 


law of 1924, and reads as follows: 
1The draft law was passed by the Diet precisely as introduced and was promulgated 


July 22, 1924. 
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“A Japanese who has acquired the nationality of a 
foreign country other than that referred to in the pre- 
ceding paragraph, through the fact of his or her birth in such 
country, may divest himself or herself of Japanese na- 
tionality with the permission of the Minister of State for 
Home Affairs, provided that such person is domiciled 
in the said country. 

“The provisions of the third paragraph of the preceding 
article shall correspondingly apply to persons who have 
divested themselves of Japanese nationality in accordance 
with the provisions of the preceding paragraph.” 


Article 24 which relates to the retention of Japanese nationality 
by children of Japanese parentage born in the United States, has 
likewise been amended. By the draft amendatory law the words 
“the provisions of the six preceding articles notwithstanding” are 
amended to read: “notwithstanding the provisions of Articles 19 
and 20 and the three preceding articles,” with the result that the 
provisions of Article 20 bis are always applicable without exception 
and the children of Japanese parentage born in the United States 
will be free to divest themselves of their Japanese nationality with- 
out exception, whether they are younger than fifteen years of age, 
between fifteen and seventeen, or above seventeen. 

Certain verbal amendments are also introduced into Article 26, 
being the result of the changes in the number of articles that pre- 
cede. A new Article 27 is added, declaring that the procedure re- 
lating to expatriation and the resumption of Japanese nationality 
shall be prescribed by Ordinance. The date from which the amend- 
atory law is to take effect is to be determined by an Imperial 
Ordinance. 


RIGHTS OF FOREIGNERS IN LAND 


As we have referred to the alleged non-existence of the right of 
expatriation on the part of Japanese subjects as one of the legal 
grounds for discriminating against Japanese immigration to the 
United States of America, it might be interesting to refer in this 
paper to Japanese legislation on the subject of the rights of foreigners 
in land, the misunderstanding of which on the Pacific coast of the 
United States has been the basis for discrimination against Japanese 
in the matter of the tenure of land. 
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On April 13, 1910, a law was promulgated in Japan dealing with 
the capacity of foreigners to own land in Japan. The serial number 
of that law is N° 51 of 1910, but that law has not yet been put into 
force for reasons that will be explained hereafter. In discussing the 
contents of that law it should be remembered that that law does not 
profess to deal with any rights other than full and complete right of 
ownership in land. The right of leases, of long leases such as super- 
ficies and emphyteusis, of mortgage (hypothéque) etc. are recog- 
nized independently of that law. Article 1 of the Civil Code of Japan 
provides that the enjoyment of private rights (jouissance de droit 
privé) commences with the birth of a person. Article 2 of the same 
Code supplements the fundamental principle of Japanese law with 
the following declaration: 


“Foreigners shall enjoy private rights except in cases 
where there is any provision to the contrary in laws, or- 
dinances or treaties (conventions).” 


The law denying to foreigners the right of ownership in land was 
enacted on January 17th, 1873. Until, therefore, a law repealing 
that statute becomes operative a foreigner is by that law excluded 
from the enjoyment of full ownership in land which, in Anglo-Ameri- 
can law, would be called fee simple (plein droit de propriété). Law 
N° 51 of 1910 which repeals that law has not yet been put into 
operation. There is no legal provision in Japan excluding foreigners 
from the enjoyment of leases or long leases, such as superficies and 
emphyteusis. The result is that ever since the whole of the Empire 
of Japan was opened to the commerce and residence of foreigners in 
1399 upon the taking effect of Japan’s new set of commercial treaties 
by which consular jurisdiction of foreign Powers was abrogated and 
the inherent jurisdiction of Japanese courts over foreigners was 
revived, not only foreign citizens but foreign corporations both civil 
and commercial, have been permitted to acquire and hold rights in 
and to land other than full and complete right of ownership. 

In Japan there are many registrations in law courts of superficies 
of 999 years granted to foreigners, their heirs and assignees. 

Article 1 of law N° §1 promulgated on April 13, 1910, which has not 
yet been put into operation, provides as follows: 

“A foreigner having domicile or residence in Japan as 
well as foreign corporations which have been duly regis- 
C17] 
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tered in Japan shall be permitted to enjoy full title of 
ownership in land only in cases where in their own country 
the subjects of Japan as well as Japanese corporations are 
permitted to hold land by full title of ownership, provided 
however that in case a foreign corporation wishes to obtain 
full right of ownership in land, it must first obtain the 
permission of the Minister of State for Home Affairs. 

“The provisions of the preceding paragraph only apply 
to the subjects or citizens and corporations of such coun- 
tries only as may be named specifically in an Imperial 
Ordinance.” 


Article 2 of the same law provides: 


“No foreigner or foreign corporation shall be permitted 
to own land by full title of ownership in the following 
regions: 

‘1. HoxKarpo (which is generally known in Europe and 
America as Yeso, which was the old name of the island, 
being the most northern of the islands forming Japan 
proper). 

“2. FORMOSA. 

“3. SAGHALIN. 

“4. Limited areas necessary for the defence of the Em- 
pire. 

“The area referred to in alinea 4 shall be determined by 
Imperial Ordinance.”’ 


Article 4 of the same law provides that the date from which this 
law shall be put into operation shall be determined by Imperial 
Ordinance and Article 5 declares that law N° 18 of 1873 is hereby 
repealed. 

The law N° 51 of 1910 has never been put into operation and, 
in consequence, the law of 1873 which, according to the law of 1910, 
is repealed, is still in force. The reason why Japan has not been 
able to put the new law of 1910 into effect is found in the practical 
difficulty of determining what nationals shall be permitted to enjoy 
the benefit of the new law to the exclusion of others. For example, 
in the forty-eight States forming the United States of America, laws 
relating to rights of foreigners to hold land differ greatly. Some of the 
States impose no restrictions, while in others most stringent restric- 
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tions are imposed on the rights of aliens in this respect. We have 
recently seen that in California and in other neighbouring States, 
Japanese are not permitted even to hold leases. Manifestly the 
Japanese Government could not be expected to say that it will 
grant rights of ownership in land to the citizens of the States of 
Ohio, Massachusetts, Rhode Island, Kentucky and Illinois, for 
example, for Japan’s international relations are with one sovereignty 
called the United States and not with each and several states forming 
that great commonwealth. In the agitation on the Pacific coast of 
the United States, the fact that Japan did not grant right of owner- 
ship to the citizens of the United States has been largely paraded 
as one excellent reason for discrimination against Japanese in the 
matter of rights in or to land. The fact that all over Japan citizens 
of the United States as well as religious, educational, philanthropic 
and commercial corporations, organized and incorporated in the 
United States, and indeed the citizens and corporations of all other 
countries are permitted to hold land by leases and by title of super- 
ficies of such long duration as 999 years, has completely been lost 
sight of. 


CONCLUSION 


I am fully sensible of the fact that in reading a paper at a meeting 
of so learned a body of men as yours, one is always expected to show 
the result of some synthetic work of one kind or another. Indeed, 
if I had time enough nothing would have given me more pleasure 
than to examine the laws of the different countries relating to na- 
tionality as well as rights of foreigners in land, but, being on a journey 
round the world, I am compelled to limit the scope of this paper to a 
presentation of the general features of Japan’s legislation on the 
subjects referred to. In the ardent desire to assimilate her laws and 
institutions to the juridical system of the countries of European 
civilization, Japan has gone to the extreme of adopting in a large 
measure the provisions of the codes of various European countries. 
For example, the Civil Code of Japan is largely based on the Code 
Napoleon and the Buergerliche Gesetzbuch of the German Reich; 
the maritime laws as contained in the Japanese Commercial Code 
are largely Anglo-American; while the laws of commercial corpora- 
tions contained in the same code are largely based on the laws of 
Germany and France. The Code of Civil Procedure is almost a 


[19] 











20 


translation of the German Code of Civil Procedure, while the crimi- 
nal proceedings in Japan are very much like those of France. Never- 
theless when it comes to the question of marriage, or family relations, 
or rights in land, legal institutions of other countries cannot be 
engrafted on the national soil, for they are based on ancient usage 
and traditions and cannot be made over in a night without upsetting 
the entire social structure. So long as the customs of the various 
countries differ, naturally the laws relating to family or the tenure of 
land will be different. It has, therefore, occurred to me that a pre- 
sentation of Japanese law in those respects in which each nation 
will necessarily differ from others might be of interest to the members 
of your Society. If I have made no attempt to make a synthetic 
presentation of the different laws of different countries on the 
subjects discussed, it is because my time is limited on this occasion 
by the fact that I am only a temporary sojourner in Paris. My pro- 


fessional business is that of the practice of law which deprives one | 


of the pleasure of giving undivided attention to the orientation of 
any specific subject, however alluring that task may be. I trust that 
what little contribution I have been able to make to your knowledge 
of Japanese law may be of some use to the learned members of your 
Society who are so good as to give so much of their time to the com- 
parative study of the different systems of law. 
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